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THE RIGHT OF CONSULT AND
CONSENT IN TAIWAN’S LAW



Why do the indigenous peoples in Taiwan

nave the right of consult and consent?

Supreme Administrative Court 2019 Shang No. 894

Ruling (Truku People v. Asia Cement):

The subsistence, spirits, and cultural activities of the
Indigenous peoples heavily rely on the land they live upon.

The indigenous peoples understand to the most extent and
are the most sensitive to the impact of development on the
subsistence and traditional culture of the indigenous land.

In order to reduce the implications on the subsistence and
cultural rights of the indigenous peoples of land
development, the indigenous peoples’ right of Consult and
Consent is acknowledged.

The indigenous tribes (collective) and peoples (individuals)
have the right of Consult and Consent.



The Indigenous Peoples Basic Law
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Article 21 of the Indigenous Peoples

Basic Law
The rights that the indigenous tribes and peoples have:

Sharing

(benefits)
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The legal effects of the right of
Consult and Consent
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DISPUTE OVER THE RIGHT OF
CONSULT AND CONSENT IN
TAIWAN’S LAW



DISPUTE |. DOES THE SCOPE OF
CONSULT AND CONSENT
CONTAIN PRIVATE LAND?
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Wow does Artlcle 21 mterpret the dis

* [tem 1 of Article 21 of the Indigenous Peoples Basic Law stipulates:

£ ¥
| Cencer of Indigenous Peoples, Legal Aid Foundation

When governments or private parties engage in land development,
resource utilization, ecology conservation and academic research in
indigenous land, tribe and their adjoin-land which owned by
governments, they shall consult and obtain consent by indigenous
peoples or tribes, even their participation, and share benefits with
indigenous people.

How to interpret:

Version I: “Indigenous land,” “tribe,” and “their adjoin-land which
owned by governments” — include private land'and government-
owned land.

Version lI: “Indigenous land, tribe, and their adjoin-land which owned
by governments” — limited to government-owned land.




Let’s review the journey of amending Article 21
of the Indigenous Peoples Basic Law

Before
amendment

After
amendment

When governments or private parties engage in land
development, resource utilization, ecology conservation
and academic research in indigenous land, they shall
consult and obtain consent by indigenous peoples or
tribes, even their participation, and share benefits with
indigenous people.

When governments or private parties engage in land
development, resource utilization, ecology conservation
and academic research in indigenous land, tribe and their
adjoin-land which owned by governments, they shall
consult and obtain consent by indigenous peoples or
tribes, even their participation, and share benefits with
indigenous people.



Is it true that Consult and Consent is not
OIS required for private land?
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DISPUTE II. HOW TO DETERMINE
THE RELEVANT TRIBES HAVING
THE RIGHT OF CONSULT AND

CONSENT?



How to determine the relevant tribes?

Relevant tribes: Tribes whose rights to indigenous land or natural
resources are impacted by the activities requiring consent to (Article
2 of Regulations for Consulting Indigenous Peoples or Tribes to
Obtain Their Consent and Participation, hereafter "Regulations on
Consult and Consent”.)

“‘Relevant tribes” are recognized according to the following principles
(814 Item 1):

The of the activities requiring consent is within the
tribe’s area.
The of the activities requiring consent is within the
tribe’s area.

Competent authority of recognition: Township (City) offices, In
principle; when it is difficult to determine, the Council of Indigenous
Peoples determines the relevant tribes (814 Item 2).



How do multiple tribes come
up with a resolution?

Relevant tribes When over 1/2 of the

Individual individually holding relevant tribes gi
: give
separate tribal — coTEET S e

Resolution resolution m?gg&?ﬁ'igﬂ - resolution is passed

When over
app roach All relevant tribes of the household attend

GFOU p holding a group tribal and over 1/2 of the
meeting for a attendants give consent

reSO|Ut|On resolution = the resolution is
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Shih Feng Power’s hydropower plant as an
example
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Shih Feng Power’s hydropower plant as an

example
Tavila 381 No consent
Tausa 536 Consent
Valau 258 Consent
Nakahila 218 Consent
Bgurah Branaw 103 Consent
Swasal 499 Consent

Five tribes out of the six tribes gave consent; with majority of the
tribes giving consent, the development thus is allowed. Under the
circumstances, the Tavila tribe is facing development while voting
no. Does this resolution respect the Tavila tribe’s autonomy?
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Issues with “relevant tribes”

There is no clear process for the township/ city offices to determine
relevant tribes, and they almost solely rely on materials provided by
the developer.

The township/ city offices lack the ability and resources to compare
the traditional territories to the areas in the development projects and
further assess the development’s impact on the tribes’ land and
natural resources.

Green-lighting a development project with over half of the relevant
tribes giving consent sacrifices the autonomy of the tribes that did not
give consent.

All relevant tribes have equal-weighted votes regardless of the extent
of potential impact.



DISPUTE lll. ARE THE HEADS OF
THE HOUSEHOLD THE ONLY
ONES ELIGIBLE TO VOIE IN THE
RESOLUTION?



INTRODUCTION OF THE
KATRATRIPULR SOLAR FARM
CASE



The land in question -
Kanaluvang (in Beinan
language) is a traditional
territory for the Katratripulr
tribe, which is now known
as the Zhiben wetlands.




The Katratripulr solar farm case

Katratripulr is one of the four largest traditional tribes of the
Beinan people in Taitung. The name Iindicates solidarity,
togetherness in Beinan.

The tribe consists of three major families, each has a high
priest - “rahan” in Beinan, serving as traditional leaders in the
tribe.

In 2018, Taitung County government invited companies to
tender a solar farm in Zhiben wetlands. The tender ultimately
went to a Singaporean company, and the project is expected to
be the largest EV plant in Asia.

The Singaporean company followed Article 21 of the
Indigenous Peoples Basic Law and the Regulations on Consult
and Consent, requesting the Katratripulr tribe to hold a tribal
meeting to vote on the development project.



The three
“rahans”

Photo credit: China Daily News,
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What are the tribe members
protesting against?

The tribe’s claims

The tribe is still discussing the pros and
cons of the development project, but the
city office said that they are holding the
tribal meeting on our behalf because our
discussion has lasted more than two
months!

This is the traditional territory of the
Katratripulr tribe, why are people from
other ethnic groups eligible to vote? Why
are Beinan people from other tribes
eligible to vote?

Affairs at the Katratripulr tribe are
determined by rahans. Why are the
heads of the household qualified to vote
on the resolution?

Legal disputes

Regulations on Consult and Consent
stipulate that the township/ city office can
help organize the tribal meeting if the
tribe has not hosted a tribal meeting two
months upon receiving the developer
application.

Regulations on Consult and Consent
stipulate that individuals with an
indigenous status and a household
registration at the location of the
development project are all eligible to
vote, regardless of their ethnic groups
tribes.

Regulations on Consult and Consent
stipulate that only the heads of the
household can vote on the resolution.



The Katratripulr tribe would choose their
own path

« The court ultimately ruled that the Regulations on Consult and
Consent were unconstitutional and violated the Indigenous Peoples
Basic Law, with the Ministry of Economic Affairs and the
Singaporean company losing the case.

« After the proceedings ended in court, the Katratripulr tribe decided
not to apply the Regulations on Consult and Consent and establish
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DISPUTE IV. CAN DEVELOPERS NOT
CLARIFY THE SPECIFICS OF THE
DEVELOPMENT PROJECT AS LONG AS

THEY CONTINUE -

'O PROVIDE ECONOMIC

BENEFITS FOR T

E TRIBE MEMBERS?
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In the example here, there are
373 pieces of land within the
scope of the development
project, while the developer only
provided one land registration
number with no clear information
on the land registration numbers,
exact locations, or the right
owners.

How can the tribe members
determine the impact of the
development project under such
circumstances?



Can the developers simply provide economic
benefits for the tribe members?

* Is the developer allowed to transport tribe members with a shuttle bus on
the day of the vote?

* Is the developer allowed to give away lunch boxes prior to the vote and gifts
afterwards?

» Is the developer allowed to gift the township office a bus under the
company’s name before the vote?

— There are no clear regulations or penalties prohibiting
such activities. Nevertheless, can such activities affect the
free will of the tribe members? Is a vote under such
circumstances fair?
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Conclusion

« Taiwan’s discussion on the right of Consult and Consent
should move beyond whether there is such a right or not;
iInstead, we should discuss how to adhere to the
principle of free, prior, and informed consent.

* Regulations on Consult and Consent did not focus on
the needs of the tribe but the benefits of the developer
and the ease of administrative processes.

* As the process of Consult and Consent remains
complex, and the tribes lack the ability or resources to
negotiate with the developers, the right of Consult and
Consent has now been reduced to a competition for the
highest compensation. If this is the case, Is the consent
of the tribe still authentic?



Thank you for listening

e

(I (SN A



